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ABSTRACT

Mr. and Mrs. Doe adopted young Johnny at the age of 10. They knew that he had been abused and that he had been shuffled in and out of foster homes, but they had not been given access to his full records and could not have imagined all the cruelties buried in his past. Unfortunately, the traumas of early childhood often manifest themselves in horrific ways. And in the first few years following his adoption, Johnny began acting out his earlier wounds. He became literally uncontrollable, ruining his parents' home and frequently accosting his siblings with deadly weapons. Eventually, everyone agreed he would be better off out of the house. County officials took custody of Johnny and put him in a treatment center two hours from home. For this, the Does are being charged $600 a month. They are now unable to pay their mortgage and fear for the economic welfare of their other children. Should, and more importantly, could Johnny's parent sue the government for "wrongful adoption," which, if successful, would result in severing the Does' legal ties to the child and giving him back to the state?

PART I

This paper seeks to answer the legal questions surrounding wrongful adoption by analyzing key federal and state adoption policies.  Toward that end, the paper will examine questions of legal standing and appropriate relief.  Acts of federal legislation, pertinent to the issue of adoption include The Indian Child Welfare Act, 25 U.S.C. Chapter 21, and the Adoption Assistance and Child Welfare Act of 1980. This paper also reserves particular attention to the process and practice of adoption in the State of Maryland, where the above hypothetical case takes place.

ADOPTION: Definition and Practice


Adoption is a court procedure by which an adult can legally become a parent of someone who is not his or her biological child. Adoption creates a parent-child relationship recognized for all legal purposes, including child support obligations, inheritance laws and custody. The birthparents’ legal relation to the child is terminated, unless a contract allows the birthparents to retain or share some rights. In the case of stepparent adoption, only the parent without custody loses parental rights.
 

The placement of a child in an adoptive home is frequently done by public or private organizations known as adoption agencies.  Private adoption agencies nevertheless are required to register with the state government. This means that both types of agencies have a set of government rules and regulations to which they must adhere. Adoption agencies are preferred by prospective adoptive parents because the bulk of the bureaucratic obstacles and legal maneuvering involved in the adoption process is handled by the agencies. The agencies’ tasks also stretch to the location of a suitable child for the prospective adopting family. In independent adoptions, that task would be the responsibility of the adopting family.
Independent adoption 
An adoption facilitated by those other than caseworkers associated with an agency. Facilitators may be attorneys, physicians, or other intermediaries. In some states independent adoptions are illegal, in order to prohibit the sale of children between individuals.
Adoption in the Legal Arena 


Adoption falls under the category of family law within the realm of state constitutions and judiciary systems. Legal permission is required before an adoption can be finalized and this is usually undertaken in the form of a court petition
. The court petition is one channel through which government can lawfully regulate adoption practices. Government can evoke various constitutional rights in claiming to regulate the practice or at best maintain correct procedural standards. Government has a legitimate interest in regulating the practice of adoption. 

Parens patriae is a legal doctrine that defines the state's role as the guardian to protect the interests of children who cannot take care of themselves. For example, in an abuse or neglect case, this concept is used to explain the state's duty to protect minor children who lack proper care and custody from their parents

 The federal government draws its authority over adoptions from the “interstate commerce” and “general welfare” clauses of the United States Constitution
.  The interstate commerce clause allows the federal government to regulate the business practices within a state.  In addition, the general welfare clause protects the constitutional rights of the people who work in those businesses regulated by the interstate commerce clause.  These two clauses then work in conjunction with the Fourteenth Amendment’s incorporation power, which allows the state government to regulate similar activities. Governments can use their regulatory powers to ensure fair practice in adoption procedures and also ensure that all parties involved in the adoption procedures are within their legal boundaries.

Wrongful Adoption: An Emerging Tort   

Wrongful adoption is a legal cause of action brought by aggrieved adoptive parents, and generally involves allegations of fraudulent misrepresentation on the part of an adoption agency.
    When a family brings suit against an adoption agency, they are usually requesting the court to allow them to “recoup the ruinous costs of medical care or psychological services for their children, not to dissolve their adoptions.”
 Plaintiffs in wrongful adoption suits claim that adoption agencies fail to disclose information about the state of an adopted child’s mental and or physical health. This leaves them ill prepared to deal with the social, financial and medical problems that they encounter later on. Cases dealing with the issue of wrongful adoption have been reported in nine states
, six of these states have recognized the tort of wrongful adoption when it is accompanied with the issues of fraud and negligent misrepresentation. The other three states have not recognized this tort.   In other states, plaintiffs may use the principles of common law actions such as fraud and negligence in bringing suit against an adoption agency
. In a wrongful adoption suit in Pennsylvania, the court opined that “[m]ost authorities have recognized the causes of action for wrongful adoption are no more than an extension of common law principles to the adoption setting.”
  

In the first recorded wrongful adoption case, the Ohio Supreme Court outlined the conditions necessary for a suit of this nature to be successful.
 The adoptive parents needed to show fraudulent misrepresentation by the adoption agency that led to their detriment. The parents had to prove each element of the tort of Fraud
, which are:

1. a representation or, where there is a duty to disclose, concealment of a fact which is material to the transaction at hand,

2. made falsely, with knowledge of its falsity, or with such utter disregard and recklessness as to whether its true or false that knowledge may be inferred, 

3. with the intent of misleading another into relying upon it, 

4. justifiable reliance upon the representation or concealment, and 

5. a resulting injury proximately caused by the reliance.

The tort of wrongful adoption has set a new legal precedent because by common law standards, adoption agencies did not have to disclose information about the child by simply citing the natural parents constitutional right to privacy. The courts have gradually evolved this doctrine from years of case law.  Wrongful adoption is now viewed under three governing legal principles: intentional misrepresentation, deliberate concealment and negligent disclosure of information. The plaintiffs in Burr v. Stark County Board of Commissioners utilized the intentional misrepresentation argument, alleging, in addition, that there was a deliberate misrepresentation of a child’s health or background. 

Intentional Misrepresentation 
Russell and Betty Burr adopted what they were led to believe was a  “healthy baby boy.”   Over the years with his adopted parents, however, Patrick had developed a speech impediment, physical twitching, poor motor skills and learning disabilities. All of these “newly-developed” physical and mental constraints seemed to have caught the Burr family off guard. The adoption agency had informed the family that the boy’s biological mother was an eighteen-year-old unwed mother. It was later discovered that the mother was a thirty-one year old mental patient. The adopted boy, Patrick was later diagnosed with Huntington’s disease, which is genetically transferred and destroys the nervous system.

The adoption agency intentionally misrepresented the facts of the adopted boy’s health. They used terms such as, “nice, big, healthy baby boy”
 to describe the potential adoptee. By altering the information about the child’s background and the circumstances surrounding the adoption, the adoption agency erred legally. The Burrs adopted Patrick in 1964, but did not receive information regarding his past until 1982. The case appeared on the Supreme Court of Ohio’s docket in 1986. It was decided that the Burrs underwent emotional and financial difficulties as a result of the adoption agency’s intentional misrepresentation. The jury in the Burr trial awarded the family over $200,000 for medical expenses and emotional damages. Burr was the first legally recognized wrongful adoption suit and it set the course for similar suit to follow. 
Deliberate Concealment 

 According to Juman v. Louise Wise Services, 174 Misc. 2d 49; 663 N.Y.S.2d 483 (N.Y. Sup. Ct., 1997), on May 13, 1966, Louise Wise Services facilitated the adoption of an infant, who was later named Michael Lloyd, to the plaintiffs.  At the time of the adoption, the defendants informed the adoptive parents that Michael’s mother “was in her 30’s, did not have a very good relationship with her mother[, had] won a scholarship to a well known college and finished two years of it.  The mother had been going out with someone seriously, but he died suddenly of a heart attack and so she could not marry him.  She became pregnant quite soon after.  She said that if her boyfriend had not died she would not have become pregnant.  This shock led to some emotional difficulty and she later sought professional help for it.  The baby’s father was white Jewish, but in character was not one of lasting quality.”

The plaintiffs accepted the information provided as absolute truth.  Subsequently, Michael developed a history of psychological disorders for which he had to be hospitalized several times.  Included among these disorders, was the mental illness of schizophrenia.  At age 28, Michael launched his own investigation into his family history.  This investigation resulted in his finding the location of his natural mother’s brother.  After lengthy interview with this brother, Michael learned that his natural mother had an extensive history of mental illness, which included a frontal lobotomy before Michael’s birth.

Michael’s adoptive parents contend that had they been aware of the true facts surrounding his mother, they would not have adopted Michael.  They therefore are seeking the cost of Michael’s medical treatment over the years, approximately two million dollars.  The defendants contend that the bulk of the information could not be supplied because it would involve a disclosure of sealed adoption records.  The court affirmed that the principles of fraud under common law were applicable to adoption and that the adoptive family could bring suit against the agency for wrongful adoption.

Negligent Disclosure of Information


The plaintiffs in Gibbs v. Ernst, 538 Pa. 193; 647 A.2d 882 (Penn. Sup. Ct., 1994) wanted to adopt a healthy Caucasian infant but were advised by adoption agency representatives that the waiting list was long and it would be easier to opt for an older child. The adopting family heeded this advice and became acquainted with a boy, Michael, whom they decided to adopt. The adoption agency informed the parents that the boy had a few educational problems but these were not serious issues. They went on to state that complete information on the boy was to be obtained from Children and Youth Services. The adoption agency promised to obtain this information. This information did not come. Michael went home with the Gibbs family. He began to display violent behavior and emotional problems.
  He was placed in a special institution for adopted children and after that he was declared dependent by the Family Division of the Philadelphia Court of Common Pleas and placed in custody of the Department of Human Services. The entire file of Michael Gibbs was now disclosed and it was discovered that he had been severely abused both physically and sexually as a young child. The Gibbs family then brought suit against the adoption agency citing Intentional misrepresentation. The court stated that “an adoption agency has a duty to disclose fully and accurately to the adopting parents all relevant non-identifying information in its possession concerning the adoptee.” Although the agency did not actively conceal information, they displayed carelessness in the representation of the information that they gave to the family. 

The Necessity and Content of Background Information. 

The fundamental issues in wrongful adoption suits usually revolve around the lack of information on the part of the adopting family. Questions always arise as to how much information the adoption agency is obligated to disclose. The relevancy of information disclosed seems to play an important role in this legal debacle of the suit. Courts have tended to rule that medical problems, developmental history and psychological and/or psychiatric history of the child are essential tools that facilitate a successful adoption. The definition of the term adoption provided at the start of the paper illustrates that an adopted child has identical rights to a biological child. Adopting parents are at a disadvantage if they don’t receive information that is pertinent to the health of their adopted child. The adoption agency, however, has to present information in such a way as to protect the identity of the biological mother.  This task may prove cumbersome at times. The courts have determined that adoption agencies can be held liable “for failure to disclose significant facts about the child’s background.”
 The term “significant” is entirely subjective and this could lead to problems in future cases, if adoption agencies assert that they considered the information they delivered to be significant enough and the plaintiffs assert an opposing view. 
Wrongful Adoption: The Constitutional Question    

Judicial questions handled in United States jurisprudence, sometimes refer the actors back to the United States Constitution and where the various rights and liberties involved in the issue must be analyzed. Adoption agencies highlight the biological parent’s right to privacy, when withholding background information on the adopted child. A right to privacy is not specifically enumerated in the United States Constitution but it embodies the fundamental rights and liberties enjoyed by United States citizens. The Warren court declared a constitutional right to privacy in Griswold v. Connecticut, 391 U.S. 145 (1965).  Justice William Douglas, delivering the court’s opinion, asserted that this right may be found in the penumbras of the First, Third, Fourth, Fifth, and Ninth Amendments and applied to the states under the Fourteenth Amendments due process clause. Although a constitutional controversy exists over this decision, it is nonetheless law and adoption agencies continually stress the biological parent’s right to privacy. Releasing sensitive information about a child’s background might inadvertently release the identity of the biological parents, which would not only violate their constitutional rights but would also be a violation of state adoption statutes that contain confidentiality clauses regarding the identity of biological parents.   


The adopting parents are protected by the Due Process Clauses of the Fifth and Fourteenth Amendment. Due process is fair and regular procedure
 in all encounters with the government. If the adopting agency is state run then it has an obligation to provide the adopting family with all the information required about the child in order to comply with the adopting parent’s substantive rights. These procedural rights include the right to access any information about the child in question in order to facilitate the adoption process. Failure to receive this information leaves the adopting parents unprepared to deal with any crisis that arises with their adopted child. 


The tort of wrongful adoption has only been recognized in a handful of states. This signifies that those adopting parents in states that do not recognize this tort are at a disadvantage and may not be eligible for relief from defaulting adopting agencies. This could be regarded as a violation of the Full Faith and Credit clause and the Privileges and Immunities clause of the constitution.


The Supreme Court of the United States has yet to grant certiorari to a wrongful adoption suit, but political opinion suggests that on presentation of such a suit, the various constitutional questions covered above will figure prominently in both legal briefs and oral arguments.  

PART II

     Applying the history and information of wrongful adoption discussed in part one of this Note, we will now analyze the hypothetical case outlined at the beginning. The Doe family needs to establish standing to bring forth their suit. This can be accomplished in several ways. The plaintiffs can illustrate a justifiable controversy in which they allege that the adoption agency erred in representing information about the adoptees’ background information. They accuse the adoption agency of negligently representing the facts about the adoptee by stating that he had been abused and that “he had been shuffled in and out of foster homes”, and failing to provide a complete and accurate medical and psychological history prior to the completion of the adoption process.  The plaintiffs may also illustrate that adverseness exists between the two parties, which makes it possible to have a trial, since a trial between friendly parties is disallowed in American jurisprudence. The plaintiffs can also bring their suit by claiming that the tort of wrongful adoption is not a political question. This question arises because both courts of general jurisdiction and appellate jurisdiction are not allowed to pass judgment on political questions. 


This would be a groundbreaking case in the state of Maryland, as the tort of wrongful adoption has not been presented as an issue in the state courts. However, the plaintiffs could implore the court to follow the trend of other state judiciaries and ground the wrongful adoption suit in the civil law tort principles of the state of Maryland. Therefore the tort of wrongful adoption, in this instance could be coupled with allegations of fraud and negligent misrepresentation. By claiming that the adoption agency fraudulently misled the adopting parents, the plaintiff’s are stating that there was “a misrepresentation or concealment with reference to some fact material to a transaction that is made with knowledge of its falsity or in reckless disregard of its truth or falsity and with the intent to deceive another and that is reasonably relied on by the other who is injured thereby.”
  With regard to the negligent aspect of the case, the plaintiffs allege that the adoption agency “failed to exercise the degree of care expected of a person of ordinary prudence in like circumstances in protecting others from a foreseeable and unreasonable risk of harm in a particular situation.”


The adoption agency’s fraudulence is apparent in the description of the child given to the Doe’s.  The agency described Johnny as having been abused, and that he had been “shuffled in and out of foster homes.”
  This description is very abstract, in that it included no medical history, no psychological profile, or suggested method of treating the above stated abuse.  Past decisions in other wrongful adoption suits have shown that background information on adoptees is a necessary element for the adopting parents.  This information would then equip the new parents with the tools to best raise the adoptee.  For example, a family history of mental illness such as schizophrenia, which is hereditary, is pertinent in the decision to adopt.  The Does in this situation did not have complete knowledge of Johnny’s medical or psychological background.  They therefore were unprepared to make the decision to adopt and even less prepared to raise a child such as this.


Accepting the role as an adoption agency places a large amount of responsibility on the agency.  They become responsible for not only the well being of the child until the completion of the adoption, but also the full disclosure of information to prospective parents concerning the particular child that they are interested in.  Additionally, precedent has shown that, in cases concerning wrongful adoption, the burden of proof is placed on the adoption agency.  This is done because the adoptive parents are, from the onset of the adoption process, dependent upon the agency for any information concerning the child.  The agency holds complete power in terms of information concerning the child.  The agency is the only entity that is able to access the child’s records, medical and possibly criminal, and in turn provide that information to prospective parents.  The agency additionally has the ability to decide what information, if any, should not be disclosed to the prospective parents.  Negligence for an adoption agency comes into play when an agency fails to live up to the to those responsibilities.


Conversely, from the view of an adoption agency a concrete statute of limitations on adoption procedures is not only acceptable but also necessary.  Maryland law only allows one year in which adoptive parents can raise issues concerning procedural or jurisdictional defects. These procedural and contractual issues are not limited to, but can include, wrongful adoption accusations.  This grace period gives not only the adoption agency time to adjust to the current situation but also the new parents and the adopted child.  To allow an unlimited amount of time to raise issues concerning the child in particular medical or psychological issues would allow adoption agencies to be held liable for disorders that they may have had no control over.  Negative medical or psychological issues that are the result of childhood traumas can in fact come from the adoptive parents.  To hold the agency liable for traumas that were caused by the adoptive parents would be ridiculous.  Once the adoption is complete the child is entitled to all the rights and privileges of a natural born child.  Therefore there must be a point at which the liability falls upon the adoptive parents and not the agency.  Ultimately an unlimited statute of limitations would lead to an agency being permanently responsible for every child that it places and every medical or psychological disorder or problem that arises afterward.  The Does' suit therefore has no standing according to Maryland family law statute.

       If the Does' were still allowed to pursue with their suit contrary to Maryland family law, the next legal obstacle for them to over come would be inherent privacy of the birth parents.  Articles 5-328, 5-329, and 5-329.1 of Maryland family law clearly express that no information may be disclosed to an adoptive parent that may disclose or permit the disclosure of the identity of the natural parents.  For the adoption agency to disclose all information concerning Johnny they would have to include a report of abuse and suspected abuse.  In the State of Maryland, the information needed for these reports includes:

· Name, age and gender of the child and other family members, and the names of the parents or caretakers, if available

· Address, telephone numbers, and/or directions to the family’s home or location of the child

· Description of any suspected abuse or neglect

· Current condition of the child; and

· Any pertinent information which may assist in determining abuse or neglect.

To disclose this information would place the agency in direct violation of the Maryland laws listed above.  The agency was therefore obligated by Maryland law to withhold certain aspects of Johnny's history from his then potential parents.

      
The plaintiffs in this lawsuit can make a claim to be compensated by the adoption agency for all medical expenses incurred, as a result of the fraudulent misrepresentations and the negligent actions of the adoption agency. Furthermore, plaintiffs can assert compensation for emotional damages as a result of the adoption agencies actions. A final plaintiff remedy would be to have the adoption dissolved by claiming that if they were aware of the circumstances surrounding the adoptees background, they would not have finalized the adoption process.

CONCLUSION

        The legislative branch of government has yet to tackle the issue of wrongful adoption, preferring to allow the judiciary branch to take center stage in the deliberation.  The Supreme Court of the United States has given deference to the lower courts to deal with the issue.  As a result, the opinions in the cases arising in wrongful adoption suits have differed because the lower courts have found it difficult to set a standard of review for wrongful adoption as a tort.  

        A concerted effort by the Legislative and Judiciary branches of government is needed in dealing with the tort of wrongful adoption in order to make it easier for parties involved to make the correct and informed decisions that are required in such a sensitive issue.  Adoption is a personal gesture of compassion, which should not culminate in dissolution due to procedural or contractual disagreements.  

        The Does' knowingly adopted an abused and troubled child.  Their knowledge of his entire history may not have been complete but they had enough information to make the decision to adopt.  The adoption agency, in accordance with Maryland family law articles 5-328, 5-329, and 5-329.1, provided the Does' with every possible amount of information that they were able to with out providing or revealing the identity of the birth parents.
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